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Hiring Household Helpers

 in Germany
[image: image1.wmf]
Please note that this Information Paper only provides basic information and is not intended to serve as a substitute for personal consultations with a Legal Assistance Attorney.  For an appointment dial (DSN) 353 - 8384 or (CIV) 09721 - 96 - 8384.
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I.  GENERAL INFORMATION
This handout applies to all persons hiring someone as a household helper but it does not apply to situations in which the household helper has his/her own business or is employed by a business offering household services.

A.  Domestic Employees

a.  Household helpers include, for example, nannies, cleaning personnel, gardeners. 


b.  It is important to understand that the household helper will not have NATO status due to the employment and, therefore, is not allowed to make use of any benefits related to that status.  You cannot provide the household helper with food or other things in-kind from Army installations, e.g. PX, Commissary.  The household helper will be fully subject to German law.

c.  USAREUR Regulation 210-50, Housing Management (25 Aug. 1992) (see: http://www.aeaim.hqusareur.army.mil/library/home.htm) authorizes the ASG Commander to approve requests from military or civilian sponsors to have domestic employees live in their Government-controlled quarters, provided the German employment requirements are met and copies of the household helper’s passport, background check, work permit and employment contract are on file.  The employment contract needs to contain the following clause:

“The authority of the employee to occupy Government-controlled quarters will terminate when the employer vacates for any reason, or on termination of the employment contract.  Under these circumstances, the employer will give notice of termination of the employment contract.”

d.  The request under USAREUR Regulation 210-50 should be sent through the local housing office to the ASG Commander.  Please note, the sponsor will not be allowed additional bedrooms nor government furnishings for domestic employees.  Furthermore, domestic employees have to leave Government-controlled quarters when the sponsor clears quarters or their employment ends.  Domestic employees cannot be “passed on” to the next occupant.

B.  Foreign Household Helpers

a.  VISA.  Unless the household helper is a US citizen or a citizen of a country where no visa is required, the household helper needs to get a visa from the German Embassy or Consulate in her/his country first.  The visa specifically needs to authorize work.  A tourist visa does not permit one to work.  Tourist visas are generally only good for 90 days and lead to an automatic ban of reentry for another 90 days (§ 1 Durchführungsverordnung zum Ausländergesetz – Implementing Regulation to the German Alien Act).  Therefore, it will not be possible to circumvent the law, by leaving Germany for a day and then returning the next day or next month.  Such acts will lead to a criminal investigation as well.


b.  § 1 para. 1 DV AuslG (“Durchführungsverordnung zum Ausländergesetz”, Implementing Order of the German Aliens Act) refers to a still valid memorandum of the German Department of the Interior, dated 16 January 1953, exempting US citizens from the requirements of obtaining a tourist visa in order to come to Germany.  Instead they will receive a stamp in their passport at the port of entry (See, homepage of the German State Department (“Außenministerium”), http://www.auswaertiges-amt.de/www/de/index_html).  Moreover, US citizens can stay for an indefinite period of time in Germany.  Yet, they are not allowed to work during their stay in Germany, unless they first obtain a visa specifically authorizing work.


c.  RESIDENCE REGISTRATION.  Once in Germany, the household helper needs to register at the residence registration office ("Einwohnermeldeamt") located in the Town Hall that has jurisdiction over the place where he/she will reside in Germany.  If the household helper stays with the employer, then the employer will also have a duty to check compliance with that requirement or face a fine for lodging a non-registered person.  At the time of registration the household helper will also need to present his/her visa.

d.  RESIDENCE PERMIT.  The Alien Registration Office will answer any visa or residence permit issues that come up while the household helper is in country.  In Schweinfurt the addresses to the Alien Registration Offices are the following:

	City of Schweinfurt
	County of Schweinfurt

	Ausländeramt Schweinfurt

Schultstr. 19

9421 Schweinfurt

Phone: (09721) 51-0
	Landratsamt Schweinfurt

- Ausländeramt -

Schrammstr. 1

97421 Schweinfurt

Phone: (09721) 55-0


e.  WORK PERMIT.  Based on § 288 para 1 German Code of Social Law Title III ("Sozialversicherungsgesetz Buch III - SGB III") a Hiring-Freeze-Regulation ("Anwerbestop-Verordnung") has been issued.  That regulation expressly allows in § 9 the issuance of work permits for nannies as defined in § 4 para. 9 only to nationals of USA, Andorra, Australia, Canada, Cypress, Israel, Japan, Malta, New Zealand, San Marino.  Unfortunately, there is no exception to policy for other nationals.  Therefore, it will be impossible to obtain a work permit for a nanny ("Arbeitserlaubnis für Haushaltsgehilfen/Kindermädchen") if the nanny is a citizen of any other country not mentioned in § 9 Hiring-Freeze-Regulation.  However, work permits may be obtained for educational purposes or harvest helpers but these permits prohibit any household employment.


f.  AU PAIR.  An "Au-pair" status may be considered.  However, one would need to find an institution that offers such services and work around any close family relationship that might already exist between the desired household helper and the concerned family as well as the minor exposure to German culture within the family.  One of the German Au Pair institutions is called ”Verein für Internationale Jugendarbeit e.V.”, Goetheallee 10, 53225 Bonn (http://www.au-pair-vij.org).  Au-pairs" are traditionally in the country to learn the (German) language and (German) local customs.  The European Agreement for Au Pair Occupation requires:

· Au Pairs to be between the age of 18 and 28

· Au Pair contracts to run for 6 to 12 months

· light kitchen work or babysitting

· work hours should not exceed 5 to 6 hours per day or 30 hours per week.  Hours should be concentrated either in the morning or in the afternoon so that the Au Pair can use half her day for studies of the language and culture of the host country

· Au Pairs are entitled to at least one full day off each week and after each six months’ work they are entitled to two weeks leave


g.  Of course things are different if the household helper already possesses NATO status or acquires it some other way later on, e.g. marrying a soldier.  Persons with NATO status require neither registration in the resident’s registration office, a visa, a residence permit nor a work permit for employment in Germany.  Yet, they are not exempt from taxes and social dues.

II.  EMPLOYMENT ISSUES
A.  Work permit
a.  As discussed above, foreign household helpers need a work permit ("Arbeitserlaubnis").  It can be obtained from the Labor Office.  The address to the local Labor Office reads as follows:

Arbeitsamt Schweinfurt

- Ausländerabteilung -

z.Hd. Herrn Koos

Kornbacherstr. 6

97421 Schweinfurt

Germany

Phone: (09721) 547-288

b.  Information to be provided in German(!) includes the following:

· size of household

· number of persons involved

· number and ages of children

· offered conditions

· offered gross pay

· proof of accident insurance

B.  Employer Number
a.  The employer must also obtain an employer number ("Betriebsnummer") from the Labor Office to permit purchase of social security from the social security office.  This is done through the Labor Office as well:

Arbeitsamt Schweinfurt

- Betriebsnummernvergabe -

Kornbacherstr. 6

97421 Schweinfurt

Germany

Phone: (09721) 547-516


b.  According to German law, the employer must pay half of the social contributions.  The employer must also withhold the other half of the social contributions and the wage tax from the employee's gross pay and pay it to the appropriate authorities.  (Note: Germans do not send private checks or money orders but the preferred method is a direct bank transfer.)

c.  It is very important to understand that the employer’s half of all taxes and social dues is paid in addition to the agreed employee’s gross pay!

C.  German Labor Law Basics
a.  The employer should also make himself/herself familiar with some of the German laws concerning employee rights.  The employee has a right to demand that all essential parts of the employment contract are put in writing in accordance with § 2 of the German Proof on Essential Terms of Employment Act ("Nachweisgesetz - NachWG").  Written contracts may also be submitted to the tax authorities and social security for the calculation of tax and social security contributions.  Furthermore, it is strongly recommended to document the following in writing:

· name and address of the contracting parties

· start of the contract

· duration of the job or probationary period

· place of work

· description of the work to be performed

· pay and other considerations in kind

· working hours, no more than 8 hours per day (break periods included)

· leave time: Generally there are 4 weeks of annual (paid) leave in addition to getting the German holidays off

· procedure to terminate the contract, illness is no ground to terminate the employment but even entitles the employee to full pay during the illness for up to 6 weeks

b.  Only persons 18 years and older have full contractual capacity.  Employment of juveniles requires parental permission.

D.  Personal Reasons Preventing an Employee from Work (§ 616 BGB)

a.  § 161 BGB(“Bürgerliches Gesetzbuch”, German Civil Code) reads: “An employee does not lose his/her claim to regular pay if he/she is prevented from work during a relatively short period of time due to personal reasons for which he/she is not responsible through gross negligence or willfulness. …”


b.  “Personal reasons” are reasons other than those which objectively prevent a larger group of people from working.  Accidents or a family member’s illness requiring the employee’s attendance are examples of personal reasons.  Snowstorms, icy roads, traffic jams, and breakdown of public transportation are NOT personal reasons.


c.  “Gross negligence” means a grave violation of the duty to avoid accidents.  Skiing would not be considered gross negligence but risky power sports (such as martial arts would be).  Things might be different if it is an untrained person.  Forgetting to put on a seatbelt in the car with a subsequent accident constitutes gross negligence if the seatbelt had prevented the injuries.


d.  § 616 BGB may be waived in a contract.  Therefore, it is in the employer’s interest to have a clause in the labor contract such as: “In the event that the employee is prevented from working by reasons other than sickness, he/she shall not be entitled to pay for the period not worked.  § 616 BGB does not apply.”

E.  Continued Remuneration Act (“Entgeltfortzahlungsgesetz”)
a.  Proved illness entitles the employee to full wages during the illness for up to 6 weeks.  In the case of a household helper authorized free room and board, this subsistence is also continued.  However, the employee has to inform the employer promptly of his/her inability to work and the expected period of illness (§ 5 EntgFZG).  Furthermore, the employee must submit a medical certificate before the expiration of the third calendar day following the beginning of the inability to work, the employer may even request it before the third day.  Even if the employee is abroad, e.g. back in the USA, he/she must contact the employer as soon as possible and provide the above-mentioned information.  Yet, the employer bears the costs relating to transmission of that information (§ 5 EntgFZG).  An employer may buy insurance from the statutory health insurance provider against any losses due to the employee’s illness (§§ 10 ff LohnFZG, Lohnfortzahlungsgesetz, Continued Wage Act).  After 6 weeks wages will be paid in accordance with §§ 44 SGB V (Sozialgesetzbuch V, “German Code of Social Law Title V”) if the illness still continues.


b.  Continued remuneration will not be paid if the employee has been sick with the same disease within the past 6 months or if not at least 12 months have past since contracting the disease (§ 3 EntgFZG).  Furthermore, the Act does not apply if:

· the employment did not last at least 4 weeks (§ 3 para. 3 EntgFZG)

· the employee caused the illness and the inability to work by gross negligence

· the employee receives maternity pay

F.  Mother Protection Act (“Mutterschutzgesetz”)

a.  Pregnant employees must notify their employer of the pregnancy and the expected date of the child’s birth.  Upon the employer’s request and at his/her expense, the pregnant employee has to submit a medical certificate to this effect (§ 5 MutterSchG).  The employer is then obligated to notify the Trade Licensing Office (“Gewerbeamt”).  That office may thereafter monitor compliance with the Mother Protection Act.

Gewerbeamt Schweinfurt

Schultestr. 19

97421 Schweinfurt

Phone: (09721) 51-338


b.  Pregnant employees may not be employed in a manner which could endanger mother or child (§ 4 MutterSchG).  They should neither be required to work at night between 2000 and 0600 nor on Sundays or other German holidays (§ 8 MutterSchG).  They should also not work more than 8 ½ hours per day or more than 90 hours within two consecutive weeks (§ 8 MutterG).  Moreover, pregnant mothers may not be required to work during the last 6 weeks before the expected birth (§ 3 MutterSchG).  If the employee has requested to work during that time, she can revoke her request at any time.  Similarly, pregnant mothers may not be required to work for the 8-week period (soon to be 14-week period) following the birth (§ 6 MutterSchG).  In case of a premature or multiple birth, this period is extended to 12 months.  The statutory health insurance provider pays the maternity pay, bears the delivery costs, and certain other birth related costs (§ 195 RVO – Reichsversicherungsordnung, Reichs Insurance Ordinance ).  However, the employer may buy insurance from the statutory health insurance provider against any losses due to work prohibitions during the employee’s pregnancy.

G.  Damages Caused by the Household Helper

Typical minor breakages (e.g., dishware) are usually considered a normal risk of household duties for which the employer is financially responsible.

III.  INSURANCE ISSUES
A.  Occupational Accident Insurance
a. The employer has to obtain occupational accident insurance ("Berufsgenossenschaftliche Unfallversicherung").  Since all household helpers are automatically insured against work-related accidents, the employer is simply required to notify the insurance of any household helper hired (§ 1 SGB VII - German Code of Social Law Title III ("Sozialversicherungsgesetz Buch VII").  The notice shall be sent within 1 week after start of employment.  Notice forms may be obtained at your Legal Assistance Office.

b.  Furthermore, the employer alone is responsible for paying all premiums, this alleviates some of the provisions of the German tort law should the employer negligently contribute to an accident of an employee.  The annual fee (approx. € 90.00) is always due in February of the following year.  If the household helper works less than 10 hours per week, a reduced fee is applicable.  The employer is prohibited from deducting the insurance premium from the employee’s gross pay.  Failure to notify the insurance of a new employee can be penalized by an administrative fine of up to € 2,500.00.  The address of the insurance reads as follows:

Bayerischer Gemeindeunfallversicherungsverband

z.H. Mr. Ringmaier

Ungererstr. 71

80791 MÜNCHEN

Phone: (089) 36093-289

http://www.unfallkasse.de

B.  Medical Coverage
a.  Medical Health Insurance Provider ("Krankenversicherung").  There are several statutory health insurance providers.  The most prominent one is the AOK ("Allgemeine Ortskrankenkasse")

AOK Schweinfurt

z.Hd. Herrn Johanni

Manggasse 2

97421 Schweinfurt

Phone: (09721) 95-555

Email: aok@schweinfurt.by.aok.de

b.  If the employee gets free room and board (a room and all meals), a set amount is added to the pay to calculate gross pay („geldwerter Vorteil, Sachbezugswert”), e.g. € 158.65 per month for a free room in the house and € 192.60 per month if all meals are free.  See also, http://www.aok-business.de/bayern

C.  German Social Security ID Card
a.  In Germany, all employees working on the German economy must have a German (!) Social Security ID card ("Sozialversicherungsausweis") in accordance with § 99 para. 1 SGB IV.  The pension insurance institutions issue these documents upon application.  Application forms are available at the statutory health insurance provider, e.g. AOK.  An American SSN will not be sufficient and the income of the household helper is irrelevant, too.

b.  The German Social Security ID Card has to be turned over to the employer when the employee starts his/her job.  An exemption only exists for those professions, in which the employee is required to have that ID card constantly present while at work, e.g., cleaners.

c.  Based on the employer number ("Betriebsnummer"), the employer has to report the beginning of the employment to the social security carrier.  Furthermore, the employer has to file subsequent information ("Beitragsnachweis") every year, and to report the end of the employment relationship to the social security carrier, too.  The statutory health insurance provider will provide free help to the employer and employee on all matters pertaining to social security.

IV.  TAXES AND SOCIAL DUES
a. The employee also needs a wage tax card ("Lohnsteuerkarte") on which his/her tax class (“Steuerklasse”) will be marked.  The town hall or the local German IRS office will help the employee to obtain the proper documents.  Depending on his/her income the employee may have to file a German income tax return (§ 46 EStG – “Einkommensteurgesetz”, Income Tax Act).  These returns should be filed at the beginning of each year for the past year and no later than May 31 (§ 149 AO -  “Abgabenordnung”, Fiscal Code).  The address to the local German IRS (“Finanzamt”) reads as follows:

Finanzamt Schweinfurt

Friedenstr. 2

97421 Schweinfurt

Phone: (09721) 543-0

b.  If the employee is in tax class one (“Steuerklasse I”) she/he can earn up to approx. € 800.00 per month without obligating the employer to withhold income tax, solidarity tax and church tax.  The exact figure are published annually in the so-called Wage Tax Chart (“Lohnsteuertabelle”).  Yet, if the employee gets free room and board (a room and all meals), a set amount of approx. € 400.00 is added to the pay to calculate gross pay.  Therefore, the monthly pay could be only € 400.00 in addition to the € 400.00 for free room and board.  On any amount in excess of that, the employer needs to contact the German IRS, must obtain a tax number and start to pay the monthly deductions as well as his/her share of the taxes

c.  Standard practice is to get paid once a month.  Instead of handing out paychecks, the employer directly deposits the net pay into the employee's bank account.  The net pay is the amount paid out to you after the gross pay has been corrected to reflect contributions into the social security system and taxes withheld.  Monthly earnings statements listing all figures should be handed out.

· INCOME TAX.  First of all, income tax is subtracted from a person's gross income.  The income tax rate depends on the employee's tax class.  Furthermore, the income tax rate is used as a basis for calculating other taxes.

· SOLIDARITY TAX.  5.5% of the income tax sum is subtracted from the gross income as solidarity tax for the costs of the German unification.

· CHURCH TAX.  8% of the income tax sum is subtracted of the gross income as a church tax, unless one has renounced membership with the church.

d.  Social insurance taxes must always be deducted and paid, even if the monthly income is less than € 800.00.  The social insurance taxes are taken out of the paycheck.  Employer and employee each pay half of the social dues.  Note, that the employer’s half is paid on top of the agreed amount!  The social dues are paid to the employee’s health care provider that distributes them to the appropriate authorities.

· PENSION INSURANCE DUES.  9.55% of the gross income goes to the pension insurance (total percent: 19.1%!).

· UNEMPLOYMENT INSURANCE.  An additional 3.25% of the gross income goes to the unemployment insurance (total percent: 6.5%).

· HEALTH INSURANCE.  The percent rate fluctuates between 5.5% and 7.1% according to the statutory health insurance chosen (total percent: 11% - 14.2%).

· NURSING INSURANCE.  0.85% of the gross income is subtracted from the gross income and paid into the long-term care insurance (total percent 1.7%).

e.  Social dues are mandatory if the employee’s monthly gross income is less than € 3,375 for health and long-term care insurance purposes or less than € 4,500 for retirement and unemployment insurance purposes (“Pflichtversicherung”).


f.  If the household helper already posses NATO status, he/she will not get a wage tax card but has to file an “application for the issuance of a certificate for employees subject to limited taxation" ("Antrag auf Erteilung einer Bescheinigung für beschränkt einkommensteuerpflichtige Arbeitnehmer").  Application forms can be picked up at your Legal Assistance Office or directly at the German IRS building ("Finanzamt") on Friedenstrasse 2 in Schweinfurt (4th floor, Room 405).  For further information on that subject, the household helper should also read the handout on “Spousal Employment in Germany”.

V.  SPECIAL RULES ON € 325 JOBS
A.  Scope
a.  Small-scale employment, referred to as € 325 job, has two conditions:
· the gross pay (including payments in kinds!) per month shall regularly not exceed € 325.00 and

· the work hours shall regularly be less than 15 hours per week

b.  Alternatively, seasonal jobs are also considered small-scale employment if it is agreed upon from the beginning that the employment does not last for more than 2 months per year or that there are no more than 50 working-days per year.

c.  The requirements for a € 325 job are hardly ever met, if the employee gets free room and board (a room and all meals) because in these cases a set amount is added to the pay to calculate gross pay, which will already in most cases exceed € 325.

B.  Taxes and Social Dues

a.  Upon request by the household helper the German IRS (“Finanzamt”) will issue a certificate of exemption (“Freistellungsbescheinigung”), relieving the employer of his/her duty to withhold income taxes.  Yet, it applies to income taxes only.

b.  If the conditions of the € 325 job are met, there are no deductions for contributions into the social system on the employee's side.  However, the employer has to pay a flat rate of 12% of the wages into the retired pay system on top of paying the gross wages to the employee.  The employee only pays 7.3% into the system if he/she opts to become insured.  Additionally, the employer will have to pay a sum amounting to 10% of employee’s gross wages as social dues to the health insurance provider.  The employer can only save that 10% if the employee was already insured with the German statutory health insurance for some other reason than his/her work for the employer.  The occupational accident insurance will be available at a discount rate only, if the household helper works less than 10 hours per week.
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