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Please note that this Information Paper only provides basic information and is not intended to serve as a substitute for personal consultations with a Legal Assistance Attorney.  For an appointment dial (DSN) 353 - 8505/ 8384 or (CIV) 09721 - 96 - 8505/ 8384.
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I.  BASICS


This handout applies to all persons seeking employment on the German economy, including employment by local resident AAFES Concessionaires.  However, it does not apply to you if you are German or an ordinary resident of Germany.

A.  SOFA Stamp

a.  According to Art. III of the Status of Forces Agreement (SOFA), dependents need a passport with the NATO Status of Forces Certificate therein.  If the certificate has not yet been stapled into the dependent's passport, it can be done at the PSB (Ledward Barracks, Bldg. 215).  Article III paragraph 3 NATO-SOFA reads:

"Members of a civilian component and dependents shall be so described in their passport."


b.  On any person bearing the SOFA certificate in his/her passport, the German Aliens Act ("Ausländergesetz - AuslG") does not apply (§ 2 para. 1 No. 2 AuslG, Art. 7 SA).  Furthermore, these people are also exempt from the requirement of obtaining a labor permit in accordance with § 284 para. 1 No. 3 of the German Social Security Code III ("Sozialversicherungsgesetzbuch III - SGB III").  Consequently, the dependent spouse can look for a job right away as soon as he/she has the SOFA certificate stapled to his/her passport.

B.  German Social Security ID Card

a.  In Germany, all employees working on the German economy - including those working for local national AAFES concessionaires - must have a German (!) Social Security ID card ("Sozialversicherungsausweis") in accordance with § 99 para. 1 SGB IV.  The pension insurance institutions issue these documents upon application.  An American SSN will not be sufficient and it does not matter how much you make in your job.


b.  The German Social Security ID Card has to be turned over to the employer when you start your job.  An exemption only exists for those professions, in which you are required to carry that ID card constantly with you while you are at work, e.g., cleaners.

C.  Tax Certificate

a.  According to the German Income Taxation Act ("Einkommensteuergesetz - EStG") Wage Tax Cards ("Lohnsteuerkarten") are only issued to Germans and/or ordinary residents of Germany because they are subject to unlimited German income taxation (§ 39 EStG).  All others are only subject to limited German income taxation if they work in Germany (§ 39d EStG).  Consequently, they cannot obtain a Wage Tax Card but need to obtain a Tax Certificate instead by filling out "an application for the issuance of a certificate for employees subject to limited taxation" ("Antrag auf Erteilung einer Bescheinigung für beschränkt einkommensteuerpflichtige Arbeitnehmer").  Application forms can be picked up at your Legal Assistance Office or directly at the German IRS building ("Finanzamt") on Friedenstrasse 2 in Schweinfurt (4th floor, Room 405).  § 39d EStG reads:

"(1)  Employees who are only subject to limited (German) income taxation are, for the purpose of wages tax deductions, in tax class I. ...  The tax office for the employer's business (§ 41a para. 1 sentence 1 No. 1) issues, upon request, a certificate showing the applicable tax class.  On this certificate the provisions about entries in the Wages Tax Card apply in analogy, with the only difference that (if changes occur) the employee can request an alteration of the Certificate from the tax office before the expiration of the calendar year to which the Certificate applies. ..."

b.  The employer gives the employee a statement about the anticipated employment with the approximate gross wages per month.  The employer also states in this statement his/her own tax office for the business with its name and address and his/her taxation number. That statement needs to be sent to the employer's tax office (“Betriebsstättenfinanzamt”) together with the application for the Tax Certificate, whereupon the German IRS will issue a Tax Certificate on the basis of tax class I.


c.  In contrast to the above-mentioned, you may elect to be treated as subject to unlimited taxation by filing an application in accordance with § 1 para. 3 EStG (“Einkommensteuergesetz”, German Income Tax Act), in order to change your tax status from subject to limited taxation to subject to unlimited taxation.  If the application is approved, you are allowed to file a German tax return (filing separately).  But it will only be approved on condition that:

· the primary source of income is in Germany (90% rule) and

· you have no more than € 6,136 income from outside of Germany and

· the American (State and Federal) IRS provides a confirmation about the foreign (non‑)income, which is hard to obtain.

II.  GERMAN LABOR LAW BASICS

A.  Written Employment Contract


The employee has a right to demand that all essential parts of the employment contract are put in writing in accordance with § 2 of the German Proof on Essential Terms of Employment Act ("Nachweisgesetz - NachWG").  It is strongly recommended to document the following in writing:


(1)  NAME AND ADDRESS OF CONTRACTING PARTIES.   Wouldn't you like to know the name and address of the company you are working for?  Whom are you going to call if you are sick?  And where do you send the sick leave slip to?  It is also in your employer's interest to have your correct address and full name on the payroll.


(2)  START OF CONTRACT.  In order to determine deadlines and to calculate due dates, it is also helpful to know when you started working for your employer.  A written document will provide sufficient proof thereof.


(3)  DURATION OF JOB.  Unless you are permanently employed, you probably would like to know exactly when your temporary job ends.


(4)  PLACE OF WORK.  Where do you have to perform your work?  Do you have a permanent place of work or can your employer send you around to different places?


(5)  DESCRIPTION OF THE WORK TO BE PERFORMED.  What do you have to do in your job?  Which closely related activities are expected of you?


(6)  PAY.  How much do you make in gross pay?  Is overtime compensated?  Do premiums or extra pay exist?  Once you have worked in your job for four weeks, sick pay becomes mandatory on condition you provide a medical statement from your doctor.


(7)  WORKING HOURS.  How many hours do you have to work during the week?  Which days do you get off?  If you have to work on German holidays or Sundays, usually some premium or extra compensation is paid.


(8)  LEAVE TIME.  How many days of leave do you get?  Which holidays do you get off?  Generally there are 4 weeks of annual leave in addition to getting the German holidays off.


(9)  PROCEDURE TO TERMINATE THE CONTRACT.  How many days in advance do you need to send or receive a termination notice?


(10)  APPLICABLE UNION AGREEMENTS.  What union agreements are applicable in your job?

B.  Continued Remuneration Act (“Entgeltfortzahlungsgesetz - EntgFZG”)
a.  Proved illness entitles the employee to full wages during the illness for up to 6 weeks.  However, the employee has to inform the employer promptly of his/her inability to work and the expected period of illness (§ 5 EntgFZG).  Furthermore, the employee must submit a medical certificate before the expiration of the third calendar day following the beginning of the inability to work, the employer may even request it before the third day.  Even if the employee is abroad, e.g. back in the USA, he/she must contact the employer as soon as possible and provide the above-mentioned information.  Yet, the employer bears the costs relating to transmission of that information (§ 5 EntgFZG).  After 6 weeks wages will be paid in accordance with §§ 44 SGB V (Sozialgesetzbuch V, “German Code of Social Law Title V”) if the illness still continues.


b.  Continued remuneration will not be paid if the employee has been sick with the same disease within the past 6 months or if not at least 12 months have past since contracting the disease (§ 3 EntgFZG).  Furthermore, the Act does not apply if:

· the employment did not last at least 4 weeks (§ 3 para. 3 EntgFZG)

· the employee caused the illness and the inability to work by gross negligence

· the employee receives maternity pay

C.  Mother Protection Act (“Mutterschutzgesetz - MutterSchG”)

a.  Pregnant employees must notify their employer of the pregnancy and the expected date of the child’s birth.  Upon the employer’s request and at his/her expense, the pregnant employee has to submit a medical certificate to this effect (§ 5 MutterSchG).  The employer is then obligated to notify the Trade Licensing Office (“Gewerbeamt”).  That office may thereafter monitor compliance with the Mother Protection Act.

Gewerbeamt Schweinfurt

Schultestr. 19

97421 Schweinfurt

Phone: (09721) 51-338


b.  Pregnant employees may not be employed in a manner which could endanger mother or child (§ 4 MutterSchG).  They should neither be required to work at night between 2000 and 0600 nor on Sundays or other German holidays (§ 8 MutterSchG).  They should also not work more than 8 ½ hours per day or more than 90 hours within two consecutive weeks (§ 8 MutterG).  Moreover, pregnant mothers may not be required to work during the last 6 weeks before the expected birth (§ 3 MutterSchG).  If the employee has requested to work during that time, she can revoke her request at any time.  Similarly, pregnant mothers may not be required to work for the 8-week period (soon to be 14-week period) following the birth (§ 6 MutterSchG).  In case of a premature or multiple birth, this period is extended to 12 months.  The statutory health insurance provider pays the maternity pay, bears the delivery costs, and certain other birth related costs (§ 195 RVO – Reichsversicherungsordnung, Reichs Insurance Ordinance ).  However, the employer may buy insurance from the statutory health insurance provider against any losses due to work prohibitions during the employee’s pregnancy.

III.  CHILD ALLOWANCES ("KINDERGELD")


a.  Persons, who are employed on the German economy and subject to limited taxation, are also entitled to German child allowances ("Kindergeld") under § 1 para. 1 of the German Federal Child Benefit Act ("Bundeskindergeldgesetz - BKGG").  However, in order to draw a child allowance it is necessary to file an application for child allowances ("Antrag auf Kindergeld") with the Family Allowance Register ("Familienkasse") of the Employment Office ("Arbeitsamt") on Karl-Grillenberger Str. 3 in 90402 Nürnberg.  The mailing address reads:



Arbeitsamt Nuernberg



- Familienkasse -



90327 Nuernberg


b.  Since the Family Allowance Register in Nuernberg is the central office for all claims under the BKGG, they may even have bilingual forms (German/ English).  In case further assistance is needed, your Legal Assistance Office will help you to obtain and to fill out the necessary forms.  Generally the following documents are needed:

(1) Application form for child allowances (“Antrag auf Kindergeld”)

(2) SOFA Status Certificate (“Statusbescheinigung”)

(3) Composition of Family Form (“Familienzugehörigkeitsbescheinigung”)

(4) Translated birth certificates for the children

(5) Certificate of attendance from the children’s school (“Bescheinigung über den Schulbesuch”)

(6) German Social Security Number

(7) Certificate from the employer’s confirming that you are subject to limited taxation status only (“Auskunft über Einkommensteuerpflicht”)

c.  If you have filed an application according to § 1 para. 3 EStG, which has been approved, you are subject to unlimited taxation and, therefore, do not qualify for child allowances under the BKKG.  Instead “Kindergeld” will be paid in accordance with § 62 para. 1 No. 2b) EStG.  In such a case, your application for child allowances ("Antrag auf Kindergeld") needs to be filed with the local Family Allowance Register ("Familienkasse") of the Employment Office ("Arbeitsamt"), e.g.

Arbeitsamt Schweinfurt

- Familienkasse -

Kornacherstr. 6

97421 Schweinfurt

(phone: 09721-547-0).

IV.  TAXES AND REFUND OF SOCIAL CONTRIBUTIONS

A.  German Taxes and the Paycheck
a.  Standard practice is to get paid once a month.  Instead of handing out paychecks, the employer directly deposits the net pay into the employee's bank account.  The net pay is the amount paid out to you after the gross pay has been corrected to reflect contributions into the social security system and taxes withheld.  Monthly earnings statements listing all figures should be handed out.

· INCOME TAX.  First of all, income tax is subtracted from the gross income.  The income tax rate depends on the employee's tax class.  Furthermore, the income tax rate is used as a basis for calculating other taxes.

· SOLIDARITY TAX.  5.5% of the income tax sum is subtracted from the gross income as solidarity tax for the costs of the German unification.

· CHURCH TAX.  8% of the income tax sum is subtracted of the gross income as a church tax, unless one has renounced membership with the church either by having filled out a renunciation form at the Town Hall (“Rathaus”) or by simply sending a notification to the employer.  The later is sufficient if your church does not enjoy special status in Germany.  Ask your Legal Assistance Office for further information on that.

b.  Social insurance taxes must always be deducted and paid, even if the monthly income is less than € 800.00.  The social insurance taxes are taken out of the paycheck.  Employer and employee each pay half of the social dues.  The social dues are paid to the employee’s health care provider that distributes them to the appropriate authorities.

· PENSION INSURANCE DUES.  9.55% of the gross income goes to the pension insurance (total percent: 19.1%!).

· UNEMPLOYMENT INSURANCE.  An additional 3.25% of the gross income goes to the unemployment insurance (total percent: 6.5%).

· HEALTH INSURANCE.  The percent rate fluctuates between 5.5% and 7.1% according to the statutory health insurance chosen (total percent: 11% - 14.2%).

· NURSING INSURANCE.  0.85% of the gross income is subtracted from the gross income and paid into the long-term care insurance (total percent 1.7%).

c.  Social dues are mandatory if the employee’s monthly gross income is less than € 3,375 for health and long-term care insurance purposes or less than € 4,500 for retirement and unemployment insurance purposes (“Pflichtversicherung”).

B.  US Taxes

a.  On the US side, a qualified taxpayer can exclude a substantial sum as Foreign Earned Income (FEI) from total federal taxable income.  Yet, the income will have to be converted at the average exchange rate for that year into US Dollars and has to be reported on Form 2555.  It applies to all jobs on the German economy, including employment by local national AAFES Concessionaires.  Any salary from AAFES, even if paid in "Euro" is fully subject to US taxation. 

	Tax Year
	Maximum Foreign Earned Income Exclusion

	2000
	$76,000.00

	2001
	$78,000.00

	2002
	$80,000.00


b.  Do not confuse the term FEI with the one of Foreign Source Income (FSI) since the later is broader.  It also includes among other things: interest, capital gains and rent paid from foreign sources.

c.  German child allowances (“Kindergeld”) received will have to be reported to the IRS.  The amount of the benefits must be converted to dollars and reported on line 21 of Form 1040 (the line for “other income”).  It cannot be excluded on Form 2555 as Foreign Earned Income because it is not earned income – it is a subsidy.  Article 21 paragraph 1 of the Convention between the Federal Republic of Germany and the United States of America for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with respect to Taxes on Income and Capital and to certain other Taxes of 29 August 1989 and in force since 21 August 1991reads:

“Items of income of a resident of a Contracting State, wherever arising, not dealt with in the foregoing Articles of this Convention shall be taxable only in that State.”


d.  Furthermore, Protocol 1 (a) to the Tax Treaty contains a saving clause:

“Notwithstanding any provision of the Convention or this Protocol except subparagraph b), the United States may tax its residents (…) and its citizens as if the Convention had not come into effect.”

C.  Refund of Social Contribution

a.  The SOFA status will protect you from unlimited German income taxation unless you are a German citizen or an ordinary resident of Germany (Art. X SOFA, Art. 68 para. 4 SA) or opted for unlimited taxation.  People who are only subject to limited (German) income taxation are excluded from filing a German income tax return.  These people cannot obtain a German wage tax card but will be issued merely a tax certificate.  It is not possible to get a refund with respect to the taxes withheld.


b.  All contributions into the German statutory health insurance cannot be demanded back either because the insurance provided coverage or would have done so if you had become sick.  Yet, contributions into the retired pay system may be demanded back in accordance with § 210 SGB VI.  In order to qualify for the refund, the following three requirements have to be met:

· US citizenship of applicant

· return to the USA

· paid into the system for less than 60 months


c.  The claim has to be submitted to the German Federal Insurance Institution for Salaried Employees ("Bundesversicherungsanstalt für Angestellte - BfA") 24 months(!) after the work terminated on Form 6.0603.  If you file from abroad, FORM 5.60113 needs to be completed as well.  Apart from personal data you will also have to put the reference number ("Bearbeitungskennzeichen - BKZ") "5565" on Form 6.0603.  The Form can be obtained at the Legal Assistance Office or by writing to:


Bundesversicherungsanstalt für Angestellte


BKZ 5565


10704 Berlin


d.  In cases where you have paid into the system for more than 18 months but less than 60 months, you may apply for a transfer of any future American interest into the German system instead of a refund in accordance with the German-American Agreement on Social Security.  That way you may qualify - like people who have paid into the system for at least 60 months - for retired pay payments from Germany.

V.  SPECIAL RULES ON € 325 JOBS
A.  Scope
a.  Small-scale employment, referred to as € 325 job, has two conditions:

(1) the gross pay (including payments in kinds!) per month shall regularly not exceed € 325.00 and

(2) the work hours shall regularly be less than 15 hours per week

b.  Alternatively, seasonal jobs are also considered small-scale employment if it is agreed upon from the beginning that the employment does not last for more than 2 months per year or that there are no more than 50 working-days per year.

B.  Taxes and Social Dues

a.  Even for a "€ 325 job" you will need a German Social Security ID Card.  It is also recommended that you have the SOFA stamp in your passport as well.  Yet, instead of applying for a tax certificate, you will have to fill out an Application for Issuance of a Certificate on Non-taxation of Wages ("Antrag auf Erteilung einer Bescheinigung zur Steuerfreistellung des Arbeitslohns").  Application forms can be picked up at the German IRS building "Finanzamt " on Friedenstrasse 2 in Schweinfurt.  The forms are on the right side of the desk standing next to the entrance door.


b.  € 325 jobs disqualify you from child allowances because the gross wages equal the net wages.  There are no deductions for contributions into the social system on the employee's side.  However, the employer has to pay a flat rate of 12% of the wages into the retired pay system on top of paying the gross wages to the employee.  The employee only pays 7.3% into the system if he/she opts to become insured.  Most of the time the employer will save on the 10% health insurance fee provided that the employee is NOT already insured with the German statutory health insurance.
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